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JOHN C. HOLMES
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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, H cham Tabach ("Alien") filed by Enployer Sal’s
Pizza ("Enployer") pursuant to 212(a)(5)(A) of the Imm gration
and Nationality Act, as anended, 8 U. S.C. 1182(a)(5)(A) (the
"Act"), and the regul ations promul gated thereunder, 20 CFR Part
756. The Certifying Oficer ("CO') of the U S. Departnent of
Labor, Phil adel phia, Pennsylvania denied the application, and the
Enpl oyer and Alien requested review pursuant to 20 CFR 656. 26.

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent



service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On April 12, 1993, the Enployer filed an anmended application
for labor certification to enable the Alien to fill the position
of Pizza Man/Cook in its Italian Restaurant.

The duties of the job offered were described as foll ows:

Combi ni ng proper quantity of flour with water, yeast and
other ingredients to create a dough which will be used for pizza
pi es. Miust shape the conpressed ball of dough to a flat round
pie, cover pie with tomatoes, cooked tomato pul p, herbs,
nozzarella cheese, olive oil, salt and pepper and romano cheese,
ol ive of chopped neat, anchovies, nushroons, sausage, olives,
oni ons, green pepper or eggplant to create a pizza that is
appealing to the sense of sight as well as snell and taste.

No specific education and 2 years experience in the job were
requi red. Wages were $8.62 per hour. The applicant reports to the
Omer. (AF-87-90)

On March 4, 1995, the CO issued a NOF denying certification.
The CO changed the COccupational Title to Baker, Pizza from
Cook/ Specialty based on the job description. Thus only 6 nonths
to one year experience could be required for the job requirenent.

The NOF twice stated in underline:”Rebuttal evidence nust be
filed with this office, and not with the |ocal Job Service
office, by the due date specified on the cover sheet. In order to
accommodat e the placenent of the advertisenent, additional
rebuttal tinme may be granted upon witten request to the Regi onal
Certifying officer.”

Following the first note the CO stated as foll ows:”You may
rebut this finding EI THER by anending or deleting the restrictive
requi renent (s) OR by docunenting business necessity, you may not
do both. If you choose to docunent business necessity, you nay
not also indicate a willingness to delete or amend the
requirenent(s) in the event that your business necessity rebuttal
IS not accepted”.

The CO | ater explained that if Enployer chose to delete the
requi renents “You must contact your |ocal Job Service to obtain
referral instructions prior to placing the advertisenent. Failure
to arrange for the placenment of the advertisement with the | ocal
Job Service office could result in the denial of your



appl i cation.” ( AF-50-53)

Enmpl oyer, March 14, 1994, through, counsel expressed
di sagreenent with the CO s change of the job title fromPizza
Man/ Cook of Italian dishes to that of a Baker/Pizza Man and set
out argunents to support that position. He then stated “Moreover,
our client has also infornmed ne that pursuant to one of your
suggested alternatives, he would like to reduce the nunber of
years experience which were required for this position to that of
one(l) year with the re posting of the notice and the
readverti senment notice for her approval”. Enployer went on to
state that he had contacted Ms. Street the case worker assigned
to the matter who advised himto forward the anmended application.
“For all the reasons stated herein, | respectfully request that
you grant ny client an extension to re-advertise the position.”
( AF- 48, 49)*

On March 22, 1994 the CO granted an extension of the tinme for
filing rebuttal until My 13, 1994 from April 8, 1994 in response
to Enpl oyer’s request. (AF-47)

On May 4, 1994, Ms. Street of the state Enpl oynent Service
i nformed Enpl oyer that the period of recruitnent had expired, and
t hat Enpl oyer had until June 18, 1994 to conplete the application
process.

On June 27, 1994 the Regional Ofice received a letter from
Enpl oyer, dated May 5, 1994, and stanped as received in the State
O fice of Enploynent Services on May 23, 1994. As part of the
rebuttal concerning five applicants, Enployer’s attorney stated
that Mchelle Giest ”..finally called our client and schedul ed
an appoi ntnent for Monday May 16, 1994 but did not appear for the
interview " (AF-19-46)

On June 28, 1994, the CO issued a Final Determ nation
denying certification, based on late rebuttal filing, stating in
pertinent part: "The rebuttal to the Notice of Findings although
dated May 5, 1994 di scusses tel ephone conversations of My 16,
1994 and was not received by the Local Ofice until My 23,
1994.” The CO further pointed out that the NOF specifically
requi red extension of filing dates requests nmust go through the
CO rather than to the local Job Service Ofice. Therefore, the
NCF automatically becones the final decision denying
certification. (AF-18)

On July 19, 1994, the Enployer filed a request for Judici al
Revi ew of denial of l|abor certification. In this appeal Enpl oyer

! The Maryl and department involved with enploynent is
entitled the Departnment of Econom c and Enpl oynent Devel opnent.
We have used the term state Enploynent Service, since that has
been the traditional title often used in BALCA cases. The CO
often refers to the Job Service. These are the sane entities.



relied on the assurances expressed by Ms. Street that she had
extended the date of filing for rebuttal until June 18, 1994,
whi ch applied to the new recruitment effort. (AF-1-17)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). The sole basis for denial of certification is
the alleged failure of Enployer to neet the “35 day rule”
requi red under 20 CFR 656.25(c)(3)for answering the COs NOF. In
Madel ai ne S. Bl oom 88-1NA-152 (Cct.13, 1989)(en banc), the Board
held that the requirenent to file a rebuttal within 35 days was
nei ther jurisdictional or unwai vable and that the Board could
revi ew such determ nations by a CO Mundatory deadlines, however,
are waived only in cases of manifest injustice in those rare
instances in which failure to do so would result.

The COin its NOF gave two options to Enployer, to either (1)
file rebuttal within 35 days, or (2) to readvertise the position.
The CO enphasi zed that Enpl oyer had to choose one, and coul d not
do both. Inits “rebuttal” letter, Enployer protested the
determ nation of the CO and the basis for the failure to grant
certification. However, Enployer went on to state that it w shed
to readvertise the position and addressed a letter to Ms. Street
of the state Enploynent Service with a copy to the CO stating
clearly its intention to do so. Enployer, thereafter, relied on
t he extension date given by the state Enpl oynent Service, acting
in Enpl oyer’s eyes as an agent for the CO

The difference of opinion between the CO and Enpl oyer on
filing due dates appears to at least initially have arisen over
the difference between rebuttal and readvertising. The CO seens
to have treated Enployer’s replies as rebuttal, thereby
mai ntai ning authority for granting or denying extension of due
dates with the CO However, Enployer, clearly chose to
readvertise as permtted by the CO as an alternative to rebuttal
Enpl oyer thereafter informed Enpl oyer of its decision and had a
right to rely on the procedure set out by the CO Once Enployer
enbarked on its alternative course an inplied shift of authority
to the Enploynent Service, which was involved in the
readvertising procedure, to determ ne deadlines for neeting the
new advertising requirenents is warranted. In that connection,
while the COnmade it clear that perm ssion for nore rebuttal tine
for placenent of an advertisenent nust be through the CO the
CO s notice was silent as to obtaining perm ssion for waiver of
the date for conpletion of the process. |Indeed, the CO stated
t hat processing of the anmended application would be through the
state Enpl oynent Service. It would be manifest injustice for the
CO to suggest a nethod of conpliance with its NOF but then not
permt time to conplete the process.



In so determ ning, we recognize that there may have been
confusion in mailing. Further the COs contention that Enployer
has apparently indulged in “date fixing” since it discusses a My
16, 1994 event in a letter dated May 5, 1994 which was received
by the state office on May 23 may have nerit and be an attenpt to
“paper over” the May 13, 1994 extension date given by the CO
We, also, recognize that the certification process has in this
case dragged on due in substantial part to Enployer’s actions.
| mportantly, however, the date of the letter by Ms. Street giving
Enpl oyer an extension date until June 18, 1994, was May 5, 1994,
ei ght days prior to the extension date given by the CO for filing
“rebuttal”. This would support Enployer’s contentions that it was
in verbal contact with Ms. Street. Under the circunstances we
find that the state Enpl oynent Service had been given and had
assunmed authority to act as the COs agent in setting a deadline
date for the anended filing which was to becone “rebuttal”. W
decline to fix blame as to whether the State Service should have
informed the CO of the new deadline, or whether such was the
obligation of the COto inquire. The notice of deadline for
readvertising by the CO could have stated clearly that in either
case of rebuttal or of readvertising, approval of extension nust
be obtained fromthe CO and not the state Enploynment Servi ce.
Neverthel ess, the principle that due process nust be afforded
applicants by a U S. governnment agency is our overriding concern.
We are, therefore conpelled to remand this matter to the CO for
determ nation on the record if warranted or for other appropriate
action.

ORDER

The Certifying Oficer's denial of |labor certification is
VACATED and t he matter REMANDED

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge






BOARD OF ALI EN LABOR CERTI FI CATI ON APPEALS
800 K St., NW
WASHI NGTON, D. C. 20001- 8002

Dat e:
Case No: 95-1 NA-286

In the Matter of:

M K. DESI GNERS, | NC.
Enpl oyer
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SETRAK MERACHI AN
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for the Enployer and the Alien

Bef or e: Hol mes, Huddl est on and Neusner
Adm ni strative Law Judges

JOHN C. HOLMES
Adm ni strative Law Judge

DECI SI ON AND ORDER

This case arose from an application for labor certification on
behal f of alien, Setrak Marachian ("Alien") filed by Enployer
M K. Desi gners, Inc. ("Enployer") pursuant to 212(a)(5)(ﬁ0 of the
| mrm gration and hbtlonallty Act, as anended, 8 U.S.C
1182(a)(5) (A) (the "Act"), and t he regulatlons pronulgated
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U.S. Departnent of Labor, San Francisco, California, denied the
application, and the Enployer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")



has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, wlling, qualified and available at the tine of the
application and at the place where the alien is to perform such

| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enmpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On April 15, 1993, the Enployer filed an application for |abor
certification to enable the Alien, a Lebanese national, to fill
the position of Wwod Machinist in its cabinet and furniture
manuf acturing and constructi on conpany.

The duties of the job offered were descri bed as foll ows:

Responsi bl e for set up and operation of woodworki ng

machi nery for fabrication of doors, w ndows, cabinets, and
fine furniture. Operate power saws, drills, drill presses,
sanders, tenoner, nortising machi ne, boring machi ne,
router,and hand tools. Prepare parts according to
specifications. Follow intricate design specifications for
furniture orders.

No educational requirenents and two years experience in the
j ob were required. Wages were $640. 00 per week. (AF-25-53)

On June 22, 1994, the CO issued a NOF denying certification,
finding that a U S. applicant, Kenneth R Pruett was unlawfully
rejected. Enployer alleged in his undated recruitnent results
report that applicant Pruett had stated the job site was too far.
In a signed questionnaire fromM. Pruett, he stated that he
woul d not have turned down a job for $16.00 per hour, indeed,

t hat he woul d have gone to Chicago or New York for that noney. He
further stated that he received a phone call froma woman who
asked himif he could do carvings. She also asked if he could
speak Farsi. The woman told himhe was not qualified and hung

up. (AF-21-23)

Enpl oyer, June 29, 1994, forwarded its rebuttal, stating: "As



M. Pruett stated to you in his questioneer, Ms. Keuroghlian
asked the applicant if he had experience doi ng wood carvi ng,
using the specialized equi pnrent and hand tools as was required in
the job description, to construct sonme of the nore intricate
detail designs on furniture and cabinets. He responded that he
was not able to do carvings. It was based upon this response that
he was told that he was probably not qualified. M. Pruett also
stated to Ms. Keuroghlian that the job site in dendale was too
far to come for a job." (AF-9-20)

On August 23, 1994, the CO issued a Final Determ nation
denying certification since M. Pruett as a nmaster carpenter
according to his resune who owned and operated a custom cabi net
shop was qualified for the job opportunity. The fact that he
cannot do carvings with chisels is not pertinent since the duty
was not listed on the ETA 750A form (AF-6-8)

On Septenber 7, 1994, Enployer filed a request for review and
reconsi deration of Final Determnation. (AF-1-5)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nust show t hat
U S. applicants were rejected solely for job-rel ated reasons.
Enpl oyers are required to make a good-faith effort to recruit
qualified U S. workers for the job opportunity. H C_LaMarche
Ent.,lnc. 87-1NA-607 (1988). As a general matter, an enpl oyer
unlawful ly rejects an applicant where the applicant neets the
enpl oyer's stated m ninumrequirenents, but fails to neet
requi renents not stated in the application or the advertisenents.
Jeffrey Sandler, MD., 89-1NA-316 (Feb.11, 1991)(en banc).

We find the COwas correct in finding that the rejection of
M. Pruett was unlawful, in that he appeared well qualified for
the position and expressed an interest in accepting sane.

Enpl oyer's reason for rejection was that applicant was not
famliar with a hand chisel, a duty that was not set out in the

j ob requirenent and woul d not appear to be accurate, given his
long and intimate experience in the field. Wiere an applicant's
resune shows a broad range of experience, education, and training
that raises a reasonable possibility that the applicant is
qual i fied, although the resune does not expressly state that he
or she neets all the job requirenents, an enpl oyer bears the
burden of further investigating the applicant's credentials.
&orchev & Gorchev Design, 89-1NA-118 (Nov. 29, 1990)(en banc).




ORDER

The Certifying Oficer's denial of |labor certification is
AFF| RVED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge
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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Audberto Flores ("Alien") filed by Enployer
Buci o International Foods, Inc. ("Enployer") pursuant to
212(a)(5)(A) of the Immgration and Nationality Act, as anended,
8 US C 1182(a)(5 (A (the "Act"), and the regul ations
pronul gated thereunder, 20 CFR Part 756. The Certifying Oficer
("CO') of the U S. Departnent of Labor, San Francisco,
California, denied the application, and the Enployer and Alien
requested review pursuant to 20 CFR 656. 26.



Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, wlling, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enmpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On August 30, 1993, the Enployer filed an application for
| abor certification to enable the Alien to fill the position of
Senior Cvil Engineer inits CGvil Transportation Engineering
Consul ti ng conpany.

The duties of the job offered were descri bed as foll ows:

Transportation Studies, Traffic Engineering, H ghway design
and construction inspection. Performtraffic inpact studies.
Conduct traffic surveys and data coll ection and use hi ghway
capacity software (HCS) to anal yze data coll ected. Prepare right-
of -way maps. Conduct research on property deeds. Plot property
i nes on base maps. Conduct research on property deeds. Pl ot
property lines on base map. Prepare proposals and reports for new
j obs. Schedule neetings with clients and act as conpany Seni or
Traffic Engineer.

A B.S in Engineering and 5 years experience in the job were
requi red. \Wages were $20. 37 per hour. The applicanty would
supervise 5 enpl oyees and report to the Presdient. (AF-1-44)

On February 23, 1995, the CO issued a NOF denying
certification. The CO all eged that enployer may have viol ated 20
C.F.R 656.21(b)(5)in that either alien did not have the
requi site experience required as set out in the application or
that he is not now serving as a Senior Traffic Engineer, and that
other U S. workers could be trained for the job. The CO required
docunentation if enployer could not train a U S. worker if alien



is currently holding that position. Secondly, the CO found that
three of the four U S. applicants, Mbhanmed Azzat, Al exander
Frenzel, and Francis B. Sarpong were unlawfully rejected. (AF-47-
51)

Empl oyer, April 25, 1995, forwarded its rebuttal, stating that
at the tinme of hire, alien had the requisite 5 years experience
as a Senior Transportation Engineer. In that connection, a letter
was attached dated Decenber 3, 1984 fromthe President of Cvtra
I nternational Consultants, an Nigerian conpany, that infornmed
alien he had been appointed "Senior Transportation Engi neer"

This was the sane conpany that alien's resune indicated he was
enpl oyed until Dec. 1989. Additionally, correspondence between
Enpl oyer and the New Jersey Departnment of Transportation
denonstrated alien's assignnment for a specified period as a
Senior Traffic Engi neer working on traffic and highway matters
requi ri ng HAPS conput er usage and know edge of New Jersey State
H ghway Access Managenent Code, inter alia. (AF-AF-52-62,67)

On May 2, 1995, the COissued a Final Determ nation
denying certification since the three applicants were rejected on
the basis of their resunes only. "It would appear, based on the
presented credentials, that a good faith effort would have
i ncl uded contacting and interview ng these applicants. At the
very least, by failing to interview these three applicants, the
enpl oyer has not established or proven they are unqualified or
unavail able." (AF-52-62)

On May 31, 1995, Enployer filed a request for review and
reconsi deration of Final Determnation. (AF-66-73)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nust show t hat
U S applicants were rejected solely for job-rel ated reasons.
Enpl oyers are required to make a good-faith effort to recruit
qualified U S. workers for the job opportunity. H C_LaMarche
Ent.,lnc. 87-1NA-607 (1988). Wiere an applicant's resune shows a
broad range of experience, education, and training that raises a
reasonabl e possibility that the applicant is qualified, although
the resune does not expressly state that he or she neets all the
job requirenents, an enpl oyer bears the burden of further
investigating the applicant's credentials. Gorchev & Gorchev
Design, 89-1NA-118 (Nov. 29, 1990)(en banc). On the other hand,
where the Final Determ nation does not respond to Enpl oyer's
argfunents or evidence on rebuttal, the matters are deened to be




successfully rebutted and are not in issue before the Board.

Barbara Harris, 88-1NA-32. (April 5, 1989) Thus where a CO fails
to address contentions raised by Enployer on rebuttal, the CO may
be reversed. Duarte Gallery, Inc., 88-1NA-92 (October 11, 1989).

We believe the COerred in flatly finding alien was not

ORDER

The Certifying O ficer's denial of |labor certification is
AFF| RVED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge
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This case arose from an application for labor certification on
behal f of alien, Setrak Marachian ("Alien") filed by Enployer
M K. Desi gners, Inc. ("Enployer") pursuant to 212(a)(5)(ﬁ0 of the
| mrm gration and hbtlonallty Act, as anended, 8 U.
1182(a)(5) (A) (the "Act"), and t he regulatlons pronulgated
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U.S. Departnent of Labor, San Francisco, California, denied the
application, and the Enployer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On April 15, 1993, the Enployer filed an application for |abor
certification to enable the Alien, a Lebanese national, to fill
the position of Wwod Machinist in its cabinet and furniture
manuf acturing and constructi on conpany.

The duties of the job offered were descri bed as foll ows:

Responsi bl e for set up and operati on of woodworki ng

machi nery for fabrication of doors, w ndows, cabinets, and
fine furniture. Operate power saws, drills, drill presses,
sanders, tenoner, nortising machi ne, boring machi ne,
router,and hand tools. Prepare parts according to
specifications. Follow intricate design specifications for
furniture orders.

No educational requirenents and two years experience in the
j ob were required. Wages were $640. 00 per week. (AF-25-53)



On June 22, 1994, the CO issued a NOF denying certification,
finding that a U S. applicant, Kenneth R Pruett was unlawfully
rejected. Enployer alleged in his undated recruitnent results
report that applicant Pruett had stated the job site was too far.
In a signed questionnaire fromM. Pruett, he stated that he
woul d not have turned down a job for $16. 00 per hour, indeed,

t hat he woul d have gone to Chicago or New York for that noney. He

further stated that he received a phone call froma woman who

asked himif he could do carvings. She also 800 K St., N W
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DECI SI ON AND ORDER

This case arose from an application for labor certification on
behal f of alien, Setrak Marachian ("Alien") filed by Enployer
M K. Desi gners, Inc. ("Enployer") pursuant to 212(a)(5)(ﬁ0 of the
| mrm gration and hbtlonallty Act, as anended, 8 U.
1182(a)(5) (A) (the "Act"), and t he regulatlons pronulgated
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U.S. Departnent of Labor, San Francisco, California, denied the
application, and the Enployer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely



affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On April 15, 1993, the Enployer filed an application for |abor
certification to enable the Alien, a Lebanese national, to fill
the position of Wwod Machinist in its cabinet and furniture
manuf acturing and constructi on conpany.

The duties of the job offered were described as foll ows:

Responsi bl e for set up and operation of woodworki ng

machi nery for fabrication of doors, w ndows, cabinets, and
fine furniture. Operate power saws, drills, drill presses,
sanders, tenoner, nortising machi ne, boring machi ne,
router,and hand tools. Prepare parts according to
specifications. Follow intricate design specifications for
furniture orders.

No educational requirenents and two years experience in the
j ob were required. Wages were $640. 00 per week. (AF-25-53)

On June 22, 1994, the CO issued a NOF denying certification,
finding that a U S. applicant, Kenneth R Pruett was unlawfully
rejected. Enployer alleged in his undated recruitnent results
report that applicant Pruett had stated the job site was too far.
In a signed questionnaire fromM. Pruett, he stated that he
woul d not have turned down a job for $16.00 per hour, indeed,

t hat he woul d have gone to Chicago or New York for that noney. He
further stated that he received a phone call froma woman who
asked him



